I. INTRODUCTION
Sexual abuse perpetrated by correctional staff in America's prisons' occurs at an alarming rate. Recent studies by the United States Department of Justice Bureau of Justice Statistics indicate that the prevalence of staff sexual abuse surpasses inmate-on-inmate sexual abuse in correctional facilities housing juveniles and 1. For ease of reference, the terms "prison" or "correctional facility" are used throughout this article to encompass state and federal prisons, local jails, and juvenile detention centers that are owned and operated by governmental or private entities unless specifically noted. Staff sexual abuse also occurs in other settings, such as immigration detention facilities and community corrections. See NATIONAL PRISON
RAPE ELIMINATION COMMISSION REPORT 19-24 (National Prison Rape Elimination
Comm'n 2009) [hereinafter NPREA REPORT]. While these abuses are extremely serious and are likely to cause public health and safety concerns similar to those identified herein, the unique qualities of those settings are beyond the scope of this article.
adults and in facilities that exclusively house juveniles. 2 Yet, despite the fact that staff sexual abuse is a crime in each of the fifty states, the District of Columbia, and federally, 3 staff sexual abuse is rarely prosecuted, 4 and a federal law known as the Prison Litigation Reform Act significantly restricts the ability of victims of such abuse to obtain recompense through civil suits. 5 This article juxtaposes the rationales provided by prosecutors for not prosecuting staff sexual misconduct and Congress in passing the Prison Litigation Reform Act against the public health and safety consequences of ignoring staff sexual abuse. These costs include increases in mental health problems, infectious disease, unwanted pregnancy, and crime both inside correctional facilities and in the community at large.6 To provide context regarding the pervasiveness of this problem, Part II sets out data regarding the prevalence of staff sexual abuse in adult and juvenile facilities, including facts regarding the gender of victims and perpetrators as well as characteristics that make certain people uniquely vulnerable to abuse. Part III then details the manner in which victim access to both criminal and civil courts are limited, the former by prosecutorial decisions not to pursue such cases and the latter due to federal restrictions limiting all prisoners' access to civil justice. Part IV describes how those restrictions countervail the public interest by creating and contributing to reductions in public health and safety and creating a drain on public resources. This article concludes in Part V with suggested methods to address the barriers to court access in light of the larger social costs identified herein.
The implications of staff sexual abuse are not minor; one in 100 Americans are incarcerated, 7 13.5 million people annually. 8 Almost all of those people will eventually be returned to society. 9 As such, it is critical that those prosecutors who refuse to prosecute staff sexual abuse reconsider and work to protect those who are victimized by such abuse and that Congress reform the Prison Litigation Reform Act to allow full access to civil remedies for victims of abuse.
II. PERVASIVENESS OF STAFF SEXUAL MISCONDUCT
Congress has estimated that over 1,000,000 children and adults have been sexually assaulted in U.S. prisons in the last 20 years. 10 To further establish the frequency of prison sexual abuse, Congress directed the Bureau of Justice Statistics to compile incident data from adult and juvenile facilities." In August 2010, the Bureau published a report documenting data gathered through a random sample survey of a statistically significant number of people who are incarcerated. 12 The data detailed inci-dents of prison sexual abuse for the twelve month period preceding the survey, or from the date of admission if the survey respondent had been incarcerated for less than twelve months. 1 3 The Bureau found that nearly three percent of the state and federal prison population-41,200 people-reported being sexually abused by prison staff in the reporting period.1 4 In adult jails, two percent of the jail population-15,800 people-reported sexual abuse by jail staff in the reporting period. 15 In both settings, reported staff sexual abuse was higher than abuse by inmates. 16 The Bureau's study also documented the distinctions between sexual assaults by gender of perpetrator and victim. Of staff sexual abuse incidents reported by men:
68.8 percent of prison incidents and 64.3 percent of jail incidents involved sexual abuse by female staff; 14.9 percent of prison incidents and 18.2 percent of jail incidents involved sexual abuse by male staff; and 16.3 percent of prison incidents and 17.5 percent of jail incidents involved sexual abuse by both male and female staff. 17 Of staff sexual abuse incidents reported by women: 9.3 percent of prison incidents and 27.7 percent of jail incidents involved sexual abuse by female staff; 71.8 percent of prison incidents and 62.6 percent of jail incidents involved sexual abuse by male staff; and 18.9 percent of prison incidents and 9.8 percent of jail incidents involved sexual abuse by both male and female staff.' 8 The Bureau has found that overall, staff-on-inmate sexual abuse was found to be more pervasive in male facilities than porting. See id. While false reports do occur, it is safe to assume that such reports are outweighed by the likelihood that victims of staff sexual abuse do not report. It is widely recognized that countless victims remain silent out of fear of retaliation (including placement in segregation, loss of programming, transfer to facilities far from their families, physical threats) and of not being believed; in other cases victims fail to report because the staff member is providing contraband or privileges. See OIG REPORT, supra note 4, at 4. Regardless of the balance between underreporting and false reporting, the Bureau's statistics provide insight into the prevalence of staff misconduct in America's correctional facilities.
13. BECK & HARRISON, supra note 2, at 6. 14. Id.
Id.

Id. (2.8%
of people reported staff-on-inmate sexual violence in state and federal prisons compared to 2.1% who reported inmate-on-inmate sexual violence; 2.0% of people reported staff-on-inmate sexual violence in jails compared to 1.5% who reported inmate-on-inmate sexual violence). those housing women. 19 However, this may be due in part to the greater likelihood that men will report staff sexual abuse than women. 20 In January 2010, the Bureau released its report on incident data from facilities housing adjudicated juveniles. 2 1 The Bureau found that over ten percent of youth-2,730 nationally-reported sexual abuse by facility staff.
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Of those youth, over 43 percent (1,150) reported that the abuse involved "force, threat, pressure, or offers of special favors or privileges," including the provision of drugs and alcohol. 23 As in adult facilities, many youth victims reported multiple incidents of abuse. Of those who reported abuse, "[a]n estimated 88% had been victimized more than once by the staff; 27% had been victimized more than 10 times [;] . . . [and a] third (33%) said they had been victimized by more than one staff member." 24 As with the adult studies, the juvenile facility study also documented the frequency of assaults by gender of perpetrator and victim. Of reported staff sexual abuse incidents:
92.0 percent involved sexual abuse of boys by female staff; 1.7 percent involved sexual abuse of boys by male staff; 2.5 percent involved sexual abuse of boys by both male and female staff; 3.0 percent involved sexual abuse of girls by male staff; and 0.8 percent involved sexual abuse of girls by both male and female staff. 25 Overall, rates of staff sexual misconduct were highest in male-only facilities, larger facilities, and facilities where youth are housed for the longest periods of time. 26 In addition to the Bureau's recent studies, research has also shown that certain people are more likely to be victimized in cor- while 58% of staff perpetrators were female ... . In local jails, 80% of victims were female, while 79% of perpetrators were male.").
20. BECK & HARRISON, supra note 2 at 23. 
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. BECK & HARRISON, supra note 2 at 14-15 (people who experienced sexual victimization prior to incarceration reported experiencing staff sexual misconduct at higher rates than their peers); NPREA REPORT, supra note 1 at 7-8. BECK & HAR-RISON, supra note 19 at 6 ("Inmates who had experienced a prior sexual assault were 6 times more likely to report a sexual victimization in jail (11.8%), compared to those with no sexual assault history (1.9%).").
31. NPREA REPORT, supra note 1, at 7-8; IN THE SHADOWS, supra note 28, at 12.
32.
BECK & HARRISON, supra note 2 at 14 (prison and jail inmates who are heterosexual reported staff sexual victimization at lower rates than people who are gay; 2.5% of heterosexual people in prison compared to 6.6% of gay people; 1.9% of heterosexual people in jail compared to 3.5% of gay people); JUVENILE FACILI-TIES, supra note 2, at 11; NPREA REPORT, supra note 1, at 7-8 (sexual abuse in prison is higher for people who are lesbian, gay, bisexual, and/or transgender); IN THE SHADOWS, supra note 27, at 12 ("Gay and transgender detainees, or those who are small, effeminate, and perceived to be gay or gender variant, experience rates of prisoner rape that are several times higher than those for inmates overall.").
33. OIG REPORT, supra note 4, at 5 ("OIG agents who investigate sexual abuse cases stated they often found that guards took advantage of vulnerable or psychologically weak inmates to have sex with them. Such inmates included those who had drug addictions, who previously were physically or sexually abused, who had mental ception that prosecutors are either reluctant or unwilling to prosecute cases of sexual violence in custody is well-founded." 3 8
Staff Sexual Abuse Cases Frequently Suffer from Evidentiary Challenges
According to the Office of the Inspector General, the primary reason that prosecutors give for failing to prosecute staff sexual misconduct is a lack of sufficient evidence, particularly physical evidence that can verify the alleged misconduct. 39 This problem turns in large part on the failure of corrections personnel and/or local law enforcement to properly investigate allegations at the facility level. 40 For an investigation to support prosecution it must be conducted by investigators who are able, among other things, to properly process crime scenes, collect and preserve related evidence, interview sexual assault victims and suspects, and identify and interview potential witnesses. 4 1 Yet corrections personnel often are not sufficiently trained to handle sexual abuse investigations. 42 Law enforcement officials may either refuse to become involved or may not have sufficient familiarity with the complexities of investigations in the corrections setting. 43 Given these deficiencies in investigations, it is perhaps not surprising that in over half of reported incidents of prison sexual abuse, "investigators could not determine whether or not the abuse occurred."
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In addition to the problems with identifying, collecting, and processing evidence, prosecutors also expressed concern about witness credibility issues in cases where the victim and supporting witnesses are prisoners. 45 In contrast, correctional officers 38. Smith & Yarussi, supra note 3, at 20. See also NPREA REPORT, supra note 1, at 119 ("the Commission repeatedly heard testimony that prosecutors decline most referrals"). Evidentiary problems cannot explain the failure to prosecute in every case; in many instances, prosecutors reported alarming attitudes regarding the seriousness of staff sexual abuse. The OIG study documented several instances in which cases did not suffer from evidentiary problems but still were not prosecuted. The following is one such example:
An employee of a Federal Correctional Institution intercepted a letter indicating that a contract teacher in the facility was having a sexual relationship with an inmate. The OIG substantiated the allegations, and the subject confessed to sexually abusing an inmate. However, the Assistant United States Attorney (AUSA) assigned to the case declined prosecution because, according to him, it was a "stupid sex case" that was only a misdemeanor and therefore a "waste of time." The sexual misconduct cases in part due to witness credibility issues). This concern about victims of staff sexual abuse being believed by the finder of fact is not without merit. The OIG and NIC/WSL studies documented a number of reasons relayed by prosecutors that contribute to this attitude. One factor relates to the statutory level of the crime. Although most jurisdictions have made at least some forms of staff sexual abuse a felony, in 3 states (Iowa, Kentucky and Vermont), all forms of staff sexual abuse are misdemeanors. 50 Even where staff sexual abuse is a felony, cases are not seen as "high profile, high value cases." 51 Confusion about the issue of consent is also evident in some cases. The OIG report documented examples of prosecutors declining to prosecute cases where they deemed that the sexual abuse was consensual or not coerced. 52 However, consent is not a legal defense under federal law, 53 and there are only three jurisdictions with statutes suggesting that a consent defense may be allowed. 54 The principle that underpins excluding a consent defense is well founded. Staff control every aspect of the lives of people in their custody-their safety, ability to participate in prison programs, ability to communicate and visit with families, and in many cases the length of time they will serve in prison. 55 Under these circumstances, staff and people who are in custody "are in inherently unequal positions, and inmates do not have the same ability as staff members to consent to a sexual relationship."
56
The NIC/WCL study also documented that some prosecutors feel that administrative penalties in the employment context 49 Further, prosecutors who contend that administrative penalties are sufficient fail "to realize that prosecution accomplishes other goals-a public recognition that sexual abuse of offenders rises to the level of a crime, that prisoners are victims who deserve their day in court as well, and that no one is above the law. "65
The failure to see these other goals as important is perhaps the most troubling response provided by prosecutors. Some prosecutors simply do not see people in prisons as victims deserving of the same protections afforded to victims in the community, regardless of the abuse they have suffered. 66 Others may see crimes that occur in prison as outside of their field of responsibility-essentially that their job is to put people in prison, not to protect them once they are there. 67 The NIC/WSL study documented a related concern that "prosecuting these cases could significantly weaken a prosecutor's standing in the community by making her appear to be soft on criminals." 68 Ironically, in allowing staff perpetrators to commit sexual assaults with impunity, that is exactly what they are doing.
It is important to note that this attitude does not just apply to adult prisoners, but also children who are in custody. For example, in 2007, allegations surfaced that an assistant facility superintendent and a school principal. at the Pyote juvenile facility in Texas had repeatedly abused youth in the facility.
69 "As the investigation unfolded, over 750 wards from every Texas youth facility began to come forward with allegations of sexual misconduct from flirtation to rape." 7 0 Prosecutors at the United States Justice Department did not take action "despite knowing for four 65. Smith & Yarussi, supra note 3, at 21. 66. See NPREA Report, supra note 1, at 13 ("Only a fraction of cases are referred to prosecutors, and the Commission repeatedly heard testimony that prosecutors decline most of these cases. Undoubtedly, some investigations do not produce evidence capable of supporting a successful prosecution. But other dynamics may be at play: some prosecutors may not view incarcerated individuals as members of the community and as deserving of their services as any other victim of crime."); id. at 120; see also Mulick, supra note 43 (quoting a sheriff as explaining a decision not to prosecute crimes arising in prison facilities because doing so "robs from the citizens of Pierce County.").
67. Smith & Yarussi, supra note 3, at 20 ("[P]rosecutors may be reluctant to pursue prison sexual assault cases because they see their job as done after securing the conviction or because they do not view crimes that occur in confinement as part of their purview.").
68. 
B. Restrictions on Staff Sexual Abuse Victims' Access to Civil Remedies
Changes in prosecutorial attitude regarding staff sexual abuse will not occur overnight. In the meantime, the best deterrent of staff sexual abuse is civil litigation. As recognized by the National Prison Rape Elimination Commission, "Courts provide a crucial role, especially when other modes of oversight fail. Civil court cases can spark reforms reaching far beyond the individual plaintiffs to protect other prisoners." 73 However, the federal Prison Litigation Reform Act of 1995 (PLRA) creates numerous barriers to juvenile and adult 7 4 sexual abuse victims seeking civil redress for the harm caused. The PLRA was intended to eliminate frivolous lawsuits filed by prisoners. 75 The law was passed as a rider to an appropriations bill, with little consideration for its potential unintended consequences for non-frivolous suits. 7 6 A prime example of how the PLRA bars meritorious suits is in the context of staff sexual abuse; where such cases have not been barred by the PLRA, courts have routinely found that prison rape violates the Eighth Amendment prohibition on cruel and unusual punishment. 76. See CONFRONTING CONFINEMENT, supra note 8, at 85 ("Congress conducted no studies and held only one substantive hearing to consider potential solutions before passing the PLRA as a rider to an appropriations bill."); id. at 16 (noting that the PLRA includes several "misguided" provisions). essence, the PLRA "immunizes rape" by establishing procedural hurdles and bars to recovery that are inapposite to the realities of the trauma experienced by sexual assault victims. 78 Some of the more onerous provisions of the PLRA are detailed below.
Administrative Exhaustion
The PLRA prohibits challenges to conditions in local, state, and federal prisons under 42 U.S.C. § 1983, the United States Constitution, or any other federal law where the plaintiff did not exhaust available administrative remedies prior to filing suit. In 2006 the United States Supreme Court interpreted this provision strictly to require "proper" exhaustion of procedures, meaning that plaintiffs must have met all applicable deadlines, writing requirements, and other technical requirements of the prison's grievance system. 80 In reality, this means that victims of prison staff sexual abuse have "generally no more than 15 days, and ... in nine States.. . between 2 and 5 days" to file a grievance detailing their assault. 8 '
These requirements ignore the realities of both sexual trauma and the prison environment. By requiring a person who may be experiencing severe mental distress to have the wherewithal to complete a grievance process, the administrative exhaustion requirement does not account for the psychological implications of sexual assault. 82 A leading expert on posttraumatic stress disorder and prison mental health, Dr. Terry Kupers, explained the link between trauma experienced by sexual assault victims and the exhaustion requirement:
Trauma has specific dynamics of its own. The person goes into a very dysfunctional state right after the trauma. They're flooded with emotions. What we generally find is a dysregulation of emotions and cognition that lasts for many days. This is the period when there are intrusive symptoms, flashbacks, et cetera. And in that state a person is unable to carry out an organized task. And that happens to be the same timeline as the deadline for the internal grievances. . . . Particularly when you're looking at survivors of sexual assault, they don't do anything for a long time. They mull it over. They tend to withdraw and be isolated. And they tend to be flooded with emotions, and for instance, experience shame. And reporting in a formal way is the last thing on their mind. 83 Further, the exhaustion requirement makes no consideration for victims who may have particular difficulties with the grievance system that could be compounded by trauma, such as victims who are mentally ill or have developmental disabilities. 84 Likewise, children who have been traumatized may be even less equipped than adult victims of sexual assault to manage administrative grievance systems, but are still held to the exhaustion requirement. The grievance process itself may make it unlikely that victims will report abuse. For example, in some states, prison grievance procedures would require the victim to attempt to reconcile the assault with his or her assailant before filing a written grievance. 86 In other instances, the victim may be required to report to prison staff who are friendly, or perceived to be friendly, toward his or her attacker. Having to face one's attacker or his or her friends within days of an assault-particularly where a victim will likely have to remain confined in both the location of the attack and with the attacker nearby-is understandably too burdensome for some victims.
This requirement also presumes that a meaningful grievance system exists. examples of circumstances that may derail a prisoner's claim completely, noting that 'prisoners may be transferred from one institution to another or paroled before they are able to fulfill each level of appeal. Grievances may be rejected because the prisoner could not clearly articulate his complaint, or for a minor problem such as using handwriting that is too small.'
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The Commission on Safety and Abuse in America's Prisons, a non-partisan national commission made up of "civic leaders, experienced corrections administrators, scholars, advocates for the rights of prisoners, law enforcement professionals, members of the religious community, and former prisoners," 9 also documented these issues. The Commission found that "[in many correctional facilities, there are inadequate, sometimes wholly meaningless, systems for receiving and responding to prisoners' mental illness, learning problems, impulse-control disorders, and other disabilities that make pursuing a complex task challenging or impossible.").
86. Given the realities of prison sexual abuse-from the trauma of the assault to fear of retaliation-the likelihood that the PLRA's administrative exhaustion requirement will bar victims of staff sexual abuse from receiving civil remedies is high.
Physical Injury Requirement
The PLRA also creates a barrier to civil redress of staff sexual misconduct by requiring that a plaintiff may not bring a claim for damages resulting from emotional distress without making a showing that a related physical injury occurred, a requirement that ignores the complexities of sexual assault. 92 Of course serious physical harm does occur in many sexual assaults. 93 However, a sexual assault itself may not be deemed a physical injury. While at least one court has found that common sense dictates that allegations of sexual assault meet the physical injury requirement, 94 in several other cases courts have found that sexual assault does not constitute a physical injury. 95 Further, where a sexual assault results in physical injuries such as cuts, abrasions, bruising, and other injuries not necessitating emergency treatment, those injuries may be considered de minimis, and therefore insufficient to meet the physical injury requirement. 98 Likewise, health consequences related to sexual trauma have been discounted as de minimis, under the rationale that "[p]rison itself is a stressful environment." 99
Attorney Fee Restrictions
The PLRA also makes it more difficult for people victimized by staff to find attorneys to represent them by restricting the ability to seek attorney fees when the victim is the prevailing party. 10 0 In cases where physical injury is found, the PLRA restricts attorneys' fees to a statutory per hour cap that is often well below an attorney's billable rate. 103 The severity of these provisions has been discounted by some courts. For example, in 2006 the Tenth Circuit dismissed a case pursuant to the PLRA, noting that: "Prisoners ... have time in abundance, do not need money for their own necessities, and are entitled to free legal assistance or access to legal materials." 104 The court was misinformed on several levels. 05 For example, people in prison not only are not entitled to free legal assistance, the provision of such services is significantly hampered by laws which prevent civil legal services attorneys from providing legal services to people in prison.1 06 Likewise, the court's reliance on "access to legal materials" is misguided. Even assuming that the individual needing legal services is proficient in using legal materials, 107 
Limitations on Court Oversight
One of the most damaging aspects of the PLRA on a systemic level is the limitation it creates on the ability of courts to oversee prisons that fail to protect the people housed there. 110 The PLRA requires:
Prospective relief in any civil action with respect to prison conditions shall extend no further than necessary to correct the violation of the Federal right of a particular plaintiff or plaintiffs. The court shall not grant or approve any prospective relief unless the court finds that such relief is narrowly drawn, extends no further than necessary to correct the violation of the Federal right, and is the least intrusive means necessary to correct the violation of the Federal right. The court shall give substantial weight to any adverse impact on public safety or the operation of a criminal justice system caused by the relief. 1 1 ' This restriction applies not just to consent decrees issued by a court, but to preliminary injunctions, which must expire after 90 days unless the court finds it meets the narrow tailoring requirements above. 112 The restriction also applies to settlements between the parties. While parties may agree to a settlement that does not meet the PLRA restrictions, such agreements would be unenforceable in federal court.1 13 The PLRA also makes early termination of a consent decree or settlement more likely, by making any prospective relief terminable upon the motion of any party or intervener as early as two years after an order granting such relief is approved. 1 1 4 Prospective relief is further limited by the PLRA's requirement that courts enter an automatic stay of injunctive relief shortly after any motion to modify or terminate prospective relief is filed and while such motions are pending. 11 5 110. NPREA REPORT, supra note 1, at 91 ("Beyond the reforms courts usher in, their scrutiny of abuses elicits attention from the public and reaction from lawmakers in a way that almost no other form of oversight can accomplish."). 1)(A) (2006) ; see also id. § 3626(c)(1) ("In any civil action with respect to prison conditions, the court shall not enter or approve a consent decree unless it complies with the limitations on relief set forth in subsection (a).").
18 U.S.C. § 3626(a)(
112. See id. § 3626(a)(2).
113.
Id. § 3626(c)(2)(A) ("Nothing in this section shall preclude parties from entering into a private settlement agreement that does not comply with the limitations on relief set forth in subsection (a), if the terms of that agreement are not subject to court enforcement other than the reinstatement of the civil proceeding that the agreement settled.").
Id. § 3626(b).
Id. § 3626(e)(2).
The danger that these limitations may cause is evidenced in the long and sordid history of staff sexual misconduct in the District of Columbia Jail. In Women Prisoners v. District of Columbia, the District of Columbia jail facilities were found to allow ongoing and systematic sexual abuse and harassment of women confined in three facilities, including "forceful sexual activity, unsolicited sexual touching, exposure of body parts or genitals and sexual comments."1 16 The court determined that the plaintiffs had "demonstrated a deprivation which amounts to a wanton and unnecessary infliction of pain. The evidence revealed a level of sexual harassment which is so malicious that it violates contemporary standards of decency." 117 The court held that the mismanaged handling of sexual abuse complaints and failure to protect women from such abuse amounted to deliberate indifference. 118 As such, the court issued a detailed order requiring the District to act immediately to prevent continued sexual abuse of female inmates by corrections staff.1 19 On appeal, however, the circuit court amended the order, vacating certain protections against sexual harassment reasoning that they were too broad. 120 The abuse perpetrated against women at the facilities was allowed to continue. For example, one woman, Sunday Daskalea, experienced extreme degradation at the hands of jail staff. The abuse began with verbal harassment,1 21 which escalated into incidents where jail staff arranged for and assisted in inmate assaults on Ms. Daskalea.1 22 The atmosphere was so corrosive in the jail, that the "head guard on the evening shift, organized a series of evenings during which female inmates stripped and danced provocatively to loud music," for the viewing pleasure of female and male staff, and where wo- 
SEXUAL MISCONDUCT
Victims of prison staff sexual abuse may experience horrible trauma, which itself warrants swift action to enforce laws prohibiting such abuse and to open the courts to victims seeking justice. In addition, there is a significant public interest in addressing this problem. 126 Upwards of 95 percent of all people in prison are ultimately released, bringing to the community the repercussions of what they experienced in prisons. 127 In the case of staff sexual assault, that may include, among other things, serious mental health issues, infectious disease, and an increased likelihood of recidivism. As noted by the federal Commission on Safety and Abuse in America's Prisons:
What happens inside jails and prisons does not stay inside jails and prisons. It comes home with prisoners after they are released and with corrections officers at the end of each day's shift ... We must create safe and productive conditions of confinement not only because it is the right thing to do, but because it influences the safety, health, and prosperity of us all.1
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As described below, these problems have tremendous consequences for public health, public safety, and the use of taxpayer dollars. 126. See NPREA REPORT, supra note 1, at 2 ("Given our country's enormous investment in corrections, we should ensure that these environments are as safe and productive as they can be. Sexual abuse undermines those goals. It makes correctional environments more dangerous for staff as well as prisoners, consumes scarce resources, and undermines rehabilitation. It also carries the potential to devastate the lives of victims.").
127. Id. at 26 ("Institutional violence and sexual abuse in particular undermine the very purposes of corrections. They make facilities less safe for everyone, they consume scarce resources, and their consequences extend into our cities and towns as 95% of all prisoners are one day released.").
128. CONFRONTING CONFINEMENT, supra note 8, at 11.
A. Public Health
Just as when rape occurs in the community, "[p]rison rape survivors endure physical scars, contract HIV and other sexually transmitted diseases, and suffer severe psychological harm." 12 9 A non-inclusive list of these harms is detailed below.
Mental Health Consequences of Staff Sexual Abuse
Survivors of staff sexual abuse often experience what can be debilitating, life-long mental health issues:
Almost all victims of an invasive or violent sexual assault develop some symptoms of post traumatic stress disorder (PTSD) in the weeks after the attack. These include numbing, intrusive thoughts, nightmares, insomnia, flashbacks during which the victim vividly re-experiences the event, outbursts of anger or irritability, and panic attacks. For some victims, PTSD symptoms resolve several months after the incident; for others, PTSD becomes chronic. Victims with long-term PTSD are more likely to develop other mental health problems as well.
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The unique nature of the correctional setting may serve to exacerbate these harms. People who are assaulted by prison staff cannot retreat to a safe environment away from the scene of the abuse; rather, they are literally locked into the place where they were traumatized and subjected to the authority of their assailant and his or her peers. 131 As a result, "[t]he constant threat of subsequent abuse and physical proximity to danger are likely to increase the risk of developing PTSD and other aftereffects." 130. NPREA REPORT, supra note 1, at 44-45; see also id. at 14 (detailing "psychological aftereffects of sexual abuse"); id. at 45 ("Victims of sexual abuse often struggle with long-lasting effects, including anxiety, a sense of alienation and isolation, mistrust of others, hostility, depression, and helplessness. Thoughts of suicide are common."); id. at 128 ("A study of teenage girls who had experienced sexual abuse found that almost half of them suffered from clinical levels of depression, anxiety, and PTSD, and 62% engaged in self-mutilating behavior.").
131. Women Prisoners 1, 877 F. Supp. at 665 ("In free society, a woman who experiences harassment may seek the protection of police officers, friends, coworkers or relevant social service agencies. She may also have the option of moving to locations where the harassment would no longer occur. In sharp contrast, the safety of women prisoners is entrusted to prison officials, some of whom harass women prisoners and many of whom tolerate the harassment. Furthermore, the women are tightly confined, making their escape from harassment as unlikely as escape from the jail itself.").
132. NPREA REPORT, supra note 1, at 45; see also id. at 127 ("Avoiding stimuli likely to trigger a flashback or other emotional responses is particularly difficult in a These effects may be exacerbated by the placement of victims in isolation (known commonly as "segregation") when sexual abuse is discovered. 133 Although placement in isolation may be done with good intentions-to protect the victim from further abuse or retaliationl 34 -segregation can actually intensify the mental health consequences of sexual assault for two reasons:
First, the conditions of confinement tend to exacerbate preexisting psychiatric disorders to cause decompensation in individuals who are psychologically vulnerable under duress. Second, with continued confinement in these same conditionsparticularly in the absence of meaningful psychiatric services-the afflicted prisoner's condition tends to deteriorate even further, and the long-term prognosis worsens.' An area of critical concern is the spread of sexually transmitted diseases and infectious disease. In passing the Prison Rape Elimination Act, Congress found that "[p]rison rape undermines the public health by contributing to the spread of these diseases, correctional facility, where victims may regularly encounter the setting where the abuse occurred-in some cases their own cell. It also may be impossible to avoid their abuser, causing them to continually relive the incident and maintaining the trauma."); OIG REPORT, supra note 4, at 7 ("[I]nmates may experience deep psychological and emotional trauma by being sexually abused in prison.").
133. Other commonly used terms for isolation settings are "protective custody" and "intensive management unit." The placement of victims in segregation or transfer to new facilities happens frequently. See BECK, HARRISON & ADAMS, supra note 18, at 8 ("Correctional authorities indicated that the victims of staff sexual misconduct or harassment during 2006 were often transferred to another facility (31%) or placed in administrative segregation or protective custody (25%). Inmate victims had been transferred to another facility in 48% of the incidents in local jails and in 19% of the incidents in State and Federal prisons. Victims were less likely to have been moved to administrative segregation or protective custody when the incident occurred in a jail (19%) than in a prison (28%).").
134 Cal. 1995) (describing placing a mentally ill person in segregation as "the mental equivalent of putting an asthmatic in a place with little air to breathe"); NPREA REPORT, supra note 1. at 8 (segregation "is exceptionally difficult and takes a toll on mental health, particularly if the victim has a prior history of mental illness"). and often giving a potential death sentence to its victims."1 36 That concern is well founded. 137 In 2006, the National Commission on Correctional Health Care reported to Congress "that rates of infectious diseases were dramatically higher among inmates and releasees compared to the prevalence in the general population," including five times higher for AIDS and nine times higher for hepatitis C.1 38 The federal Commission on Safety and Abuse in America's Prisons also reported: "[e]very year, more than 1.5 million people are released from jail and prison carrying a life-threatening contagious disease."1 39 The link between sexual abuse and the spread of infectious disease is very real.1 40 However, the prevalence of the spread of disease is difficult to gauge, in large part due to the lack of medical follow-up care following incidents of prison sexual abuse: " [v] ictims were given a medical examination in 6% of the incidents in prisons and jails."1 41 Despite that low rate, two percent of victims of prison sexual assault tested positive for HIV/AIDS and two percent for other sexually transmitted diseases.1 42 Of course, it is not just the victim who is harmed; there is an ongoing risk of infection for the victim's loved ones as well as the perpetrator and the perpetrators' sexual partners in the community.
Another harm experienced by some female victims of staff sexual misconduct is unwanted pregnancy. seeking medical care during their incarceration.
See UNDER SECRETARY FOR HEALTH'S INFORMATION LETTER, DEP'T OF VETERANS AFFAIRS, GUIDELINES AND RECOMMENDATIONS FOR SERVICES PRO-VIDED BY VHA FACILITIES TO INCARCERATED VETERANS RE-ENTERING COMMU
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This fear is not unfounded; in one case a staff member who learned that the woman he assaulted became pregnant, forced her to drink quinine and turpentine in an effort to force an abortion.1 4 5 Even where fear of further abuse does not exist, prenatal care may not be provided in the prison where she is housed.1 4 6
The lack of prenatal care can have serious consequences for the health of the victim, and the health of the child.
4 7
Serious physical harm can also occur during the course of a sexual assault, including: "bruises, lacerations, bleeding, broken bones, concussions, knocked-out teeth, internal injuries, and even more serious physical damages. . . [and for women] also may lead to persistent pelvic pain, excessive menstrual bleeding and cramping, and other gynecological disorders."1 4 8 There are also physical consequences related to the emotional trauma experienced by victims:
The trauma can also lead to serious medical conditions, including cardiovascular disease, ulcers, and a weakened immune system. Studies indicate that sexual abuse victims have poorer physical functioning in general and more physical ailments than non-abused individuals, even after controlling for emotional disturbances such as depression.
149
Some of these medical issues may be resolved in the shortterm, but many-including sexually transmitted diseases and cardiovascular disease-can have life-long consequences for a vic- tim. In turn, the mental health and medical effects of sexual abuse undermine the level of health generally in the families and communities of survivors of such abuse. For example, for victims' families, the repercussions of prison sexual abuse may include instability in the home, 150 resulting from difficulty experienced by abuse victims in maintaining employment and housing as a result of their trauma. 1 5 ' In addition, the likely link between victimization, mental health problems, and self-medication with illicit drugsl 52 is particularly troubling for family stability, as "60% of parents in State prison reported using drugs in the month before their offense, and 25% reported a history of alcohol dependence." Poor communities and communities of color-which disproportionately bear the brunt of failing public health systems 154 -are likely hardest hit, as members of those communities are disproportionately represented in America's prisons.
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150. See, e.g., NPREA REPORT, supra note 1, at 2, 45 (quoting a survivor of staff sexual abuse: "I continue to contend with flashbacks of what this correctional officer did to me and the guilt, shame, and rage that comes with having been sexually violated for so many years . ... I still struggle with the memories of this ordeal and take it out on friends and family who are trying to be there for me now."). 
Prison Rape Elimination
B. Public Safety
Just as staff sexual abuse has devastating consequences for the health of our communities, it may also decrease community safety by contributing to recidivism. In addition, staff misconduct contributes to decreased security and safety in prison facilities, putting people who are incarcerated or who work in those facilities in harm's way.
The Link Between Staff Sexual Abuse and Recidivism
In passing the Prison Rape Elimination Act, Congress found: "Prison rape endangers the public safety by making brutalized inmates more likely to commit crimes when they are released . .. "156 In part, this reality is linked to the mental health consequences of staff sexual abuse discussed above. Recidivism rates of prisoners experiencing mental health problems are high: nationwide, 52 percent of state prisoners with mental illness "reported three or more prior sentences to probation or incarceration. . . ." 157 In addition, some victims of staff sexual misconduct will selfmedicate with street drugs or illegal prescription drugs in order to quell the mental and physical health consequences of the abuse they have suffered. 158 The interrelation between substance abuse and criminal activity are well-recognized. 159 More than 80 percent of people in prison report past illicit drug use. 160 Signifi- cant numbers report being intoxicated during the commission of the crime for which they were convicted.1 61 In fact, when all crimes are considered, one in every six was committed in order to obtain money for drugs. 162 Self-medication by victims of staff sexual misconduct can quickly spiral beyond self-destructive behavior: "offender drug use is involved in more than half of all violent crimes and in 60 to 80 percent of child abuse and neglect cases." 163 Further, the nature of offenses subsequent to release can increase in severity, with recidivists moving from non-violent to violent offenses. 164 Prison sexual abuse can have particularly negative consequences for youth. Sexual abuse of juveniles may increase criminalization, by moving youth who may have otherwise aged out of delinquent behavior 65 toward lifelong criminality. 166 For youth who may never have been involved in the criminal justice system, where the sexual abuse of their parents leads to parental recidivism, such abuse may change their fate. Research has shown that "children of offenders are significantly more likely than other children to be arrested or incarcerated."1 6 7
161. See, e.g., WILSON, supra note 160, at 2 (36% of jail inmates were using illegal drugs at the time of the offense); SUBSTANCE ABUSE, supra note 160, at 1 (in 1997 51% of prisoners in the United States "reported the use of alcohol or drugs while committing their offense"); DRUG-RELATED CRIME, supra note 159, at 2-3 ("[i]ncarcerated offenders were often under the influence of drugs when they committed their offense"); TRAVIS, supra note 153, at 25 ("more than half of state prisoners report that they were using drugs or alcohol when they committed the offense that led to their incarceration").
162. WILSON, supra note 160, at 2 ("Nearly 1 in 6 convicted jail inmates committed their offenses to get money for drugs."); SUBSTANCE ABUSE, supra note 160, at 1 ("In 1997 ... about 1 in 6 of [all state and federal prisoners] reported committing their current offense to obtain money for drugs."). 166. NPREA REPORT, supra note 1, at 17 ("[If youth] are sexually abused, they may live with lifelong consequences that can include persistent mental illness and tendencies toward substance abuse and criminality.").
167. TRAVIS, supra note 153, at 39. See also DiTTON, supra note 157, at 6 (in state prison facilities, 55% of mentally ill prisoners and 47% of other prisoners "reported a history of family incarceration").
Staff Sexual Abuse Undermines Safety in Correctional
Facilities and The Community
It is well recognized that staff sexual abuse undermines the safety and security of prison facilities for both the people housed there and the people who work there. 168 This is in no small part due to the link between staff sexual misconduct and the introduction of contraband-including drugs and weapons-into the facility. 169 In fact, "[n]early half of the subjects in OIG sexual abuse cases also smuggled contraband into prisons for the inmates with whom they had sexual relationships. . . . Many of these staff members helped inmates conceal contraband by alerting the inmates to unannounced searches or by storing the contraband with the staff's own possessions." 17 0
Staff engaging in these activities often threaten their victims or other prisoners who they believe will report their behavior,' 7 ' or engage in retaliation against those who do. 170. OIG REPORT, supra note 4, at 7; see also Smith & Yarussi, supra note 3, at 23.
171. See, e.g., United States v. Alfred Barnes, 4:06 CR 36/RH, Indictment (N.D. Fla., June 6, 2006) at 8, on file with author (staff "would and did discourage inmates from reporting defendants illegal conduct by threatening to plant contraband among the inmates' belongings"); id. (staff "would and did discourage inmates from reporting defendants' illegal conduct by threatening to have inmates 'shipped' to another BOP facility in a location farther from their families"); Miller Testimony, supra note 6, at 303:18-304:11 (regarding staff threats to people in prison).
172. See, e.g., Pearson v. Welborn, 471 F.3d 732, 734-37 (7th Cir. 2006) (jury found staff falsified a disciplinary report in retaliation for an inmate complaining about conditions of confinement and refusing to act as a confidential informant; falsified report resulted in the inmate being held in a supermax facility for a year); Daskalea, 227 F.3d at 439 (after reporting sexual misconduct by staff, woman was required to turn over her underwear as "contraband" and was placed in solitary confinement); Liner, 196 F.3d at 133 (appellant alleged that following staff sexual assault "Attica prison officials denied him meals, showers, and access to the law library as well as stole and destroyed legal materials in retaliation for filing lawsuits against them."). See also OIG REPORT, supra note 4, at 4 (one reason for underreporting of staff abuse is fear of retaliation); ALLEN J. BECK & PAIGE M. HARRISON,
U.S. DEP'T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, SEXUAL VICTIMIZATION IN
STATE AND FEDERAL PRISONS REPORTED BY INMATES, 2007 1 (2008) ("Some vic-
staff can include unwarranted disciplinary action, unfavorable changes in housing and work assignments, and threats of violence against the victim or even the victim's family." 173 For example, after violently raping a man in his unit, an officer told him that if he reported the rape the officer "would have him transferred to a rougher unit where prison gang members would rape him repeatedly." 174 Moreover, offending staff do not just threaten the people they are abusing to keep them silent; they also engage in violence and intimidation toward their colleagues who report them.175 The actions of offending staff have ripple effects on safety in the community as well. For example, in June 2006, a grand jury indicted six correctional officers, alleging that they engaged in a conspiracy to trade contraband and money for sex for a period of two years at the Federal Correctional Institute (FCI) in Tallahassee, Florida. 176 As in many prisons, staff at FCI were not screened for contraband or weapons as they entered the facility, and therefore one of the indicted correctional officers was able to bring in a personal firearm. 177 When FBI agents arrived at the prison to arrest the officers, the armed officer shot and killed a U.S. Justice Department investigator and injured a prison emtims may be reluctant to report incidents to correctional authorities due to lack of trust in staff, fear of reprisal from perpetrators, a code of silence among inmates, or personal embarrassment."); Fahti, supra note 75 (teenage girl did not report staff sexual abuse out of fear of retaliation).
173. NPREA REPORT, supra note 1, at 105; see also id. at 104-05 (quoting testimony of a woman who lost good time in retaliation, delaying her release); id. at 11 ("Victims and witnesses are bullied into silence and harmed if they speak out. In a letter to the advocacy organization Just Detention International, one prisoner conveyed a chilling threat she received from the male officer who was abusing her: 'Remember if you tell anyone anything, you'll have to look over your shoulder for the rest of your life.'").
174. Id. at 94.
175.
See, e.g., id. at 105 (when a correctional officer reported misconduct that he observed in his facility, other members of the corrections staff slashed the reporting officer's tires, called him a "rat" and threatened him). Cf Fairley v. Andrews, 578 F.3d 518, 520 (7th Cir. 2009) (plaintiffs alleged that correctional officers who regularly beat prisoners without justification threatened to kill officers who reported their behavior, assaulted the reporting staff by "grabbing them from behind and simulating anal intercourse," and harassed them).
176. ployee assisting in the arrest. 78 The indicted officer was also shot and killed in the ensuing gun battle. 179 Whether through the introduction of weapons, as was the case at FCI, or other forms of contraband, illicit materials used to promote concealment of staff sexual misconduct threatens prison safety. Likewise, the use of retaliation to quell reporting of staff sexual abuse remains a major obstacle to reporting of abuse by victims, their peers, and other staff. The existence of staff sexual misconduct, and the related misconduct that stems there from, substantially undermines the safety of people incarcerated in prisons and staff alike.
C. Staff Sexual Abuse Leads to a Drain on Public Resources
In addition to the direct public health and safety consequences listed above, staff sexual abuse may also lead to a significant drain on public resources that might otherwise be used for rehabilitative programming and services that ultimately would reduce crime.1 80 With respect to public safety, one key cost relates to the likely increase in recidivism stemming from staff sexual abuse. These new crimes create an enormous fiscal burden for taxpayers to investigate, prosecute, defend, and incarcerate the recidivists.1 8 New crime can also create the need for publicly funded services for crime victims, in addition to the direct financial and emotional costs to crime victims.
1 8 2 There are also significant costs to the public health system, 183 particularly given that so few victims of prison sexual abuse receive medical or decreases the "effectiveness and efficiency" of "crime prevention, investigation, and prosecution").
182.
See, e.g., PATSY A. KLAUS, U.S. DEP'T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, THE COST OF CRIME TO VICTIMS (1994) (The Department of Justice has estimated that in 1992 alone, the direct costs to crime victims was $17.6 billion, exclusive of certain costs for medical and psychological treatment).
183. See, e.g., NPREA REPORT, supra note 1, at 47. mental health care during incarceration.1 84 The increased incidence of mental health issues, infectious disease, and other medical issues add to the strain on an already over-burdened public health system.
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The potential drain on public resources extends beyond public health and safety to include other government expenditures as well. For example, sexual victimization in prison may also lead to difficulties in maintaining stable employment and housing, making victims of staff sexual misconduct "more likely to become homeless and/or require government assistance." 86 Further, the instability caused to families that may result for sexual trauma in prison can lead to increased costs to taxpayers, particularly in relation to foster care and other child protective services. 87 Another significant cost to taxpayers associated with staff sexual abuse arises where staff sexual misconduct is allowed to fester, exposing corrections agencies to civil liability. 8 s While an untold number of cases are precluded due to the Prison Litigation Reform Act, in recent years, staff sexual abuse cases have resulted in tens of thousands-and in some cases, millions-of dollars in civil judgments.1 8 9 For example, in July 2009, the Michigan Department of Corrections agreed to a $100 million dollar 184. BECK, HARRISON & ADAMS, supra note 18, at 8 ("In most incidents of staff sexual misconduct or harassment (76%), victims received no medical followup, counseling or mental health treatment. Victims were given a medical examination in 6% of the incidents in prisons and jails. They were provided counseling or mental health treatment in 12% of the incidents.").
185. See, e.g., 42 U.S.C. § 15601(14) ("The high incidence of prison rape undermines the effectiveness and efficiency of United States Government expenditures through grant programs such as those dealing with health care; mental health care;
[and] disease prevention . . . ."); NPREA REPORT, supra note 1, at 47 ("Individuals suffering from the psychological and physical effects of sexual abuse carry those effects home with them. Many victims require ongoing medical and mental health care, increasing the burden on already struggling public health care systems.").
186. Prison Rape Elimination Act, 42 U.S.C. § 15601(11): see also id § 15601(14) (regarding the increased need for governmental expenditures to address unemployment and homelessness related to prison sexual abuse).
187. See INCARCERATED PARENTS, supra note 153, at 1 ("10% of mothers and 2% of fathers in State prison reported a child now living in a foster home or agency").
188. See NPREA REPORT, supra note 1, at 35. Note that conflicts may arise where prosecutors are responsible for both criminal prosecution and for representing the correctional facility in civil cases arising from the sexual abuse. See, e.g., Sinclair, supra note 45. In such instances, proving that the crime took place in the criminal matter could increase liability in the civil matter.
189. See, e.g., Daskalea, 227 F.3d at 437 (upholding award of $350,000 in compensatory damages to plaintiff who was forced to dance naked in front of staff and inmates); Berry, 143 F.3d at 1129 (jury award of $80,000 for woman impregnated by settlement with more than 500 women who claimed sexual abuse and harassment by corrections staff. 190 Likewise, the Federal Bureau of Prisons paid $600,000 to settle two lawsuits alleging that after a BOP staff member sexually abused inmates, the staff member was allowed to remain in the prison, where he assaulted the inmate again.191
All of these costs could be avoided if prison staff sexual abuse were deterred. Those funds could then be re-directed to community improvement, including crime prevention programs and improvements in public health services.
V. WHAT SHOULD BE DONE
Given the potentially devastating effects to public health and safety and the potential drain on public coffers, it is essential that victims of staff sexual abuse have access to justice in both criminal and civil courts. The following recommendations are certainly not the only steps needed to reduce staff sexual abuse, 192 but instead are intended to address the deficiencies detailed above.
A. Reducing Evidentiary Challenges
Proper and thorough investigations of staff sexual abuse are critical to ensuring that prosecutions take place successfully and guard who raped her and then forced her to drink quinine and turpentine in an attempt to cause an abortion). See also IN THE SHADOWS, supra note 28, at 9 ("One of the most important tools available to corrections officials to prevent prisoner rape is the appropriate classification of detainees when they enter a facility, as well as a system for rapidly re-classifying them when an actual or potential problem arises."). In addition, to date corrections experts have largely assessed how vulnerabilities of certain populations relate to inmate-on-inmate sexual misconduct. See also NPREA REPORT, supra note 1, at 70. Similar analyses should be conducted to determine how vulnerabilities link to staff sexual misconduct. that valuable evidence is preserved for use in civil suits.193 Vast improvements are needed in the investigation of many of these cases. 194 First, investigations must be conducted by trained professionals who utilize proper forensic techniques. 195 Investigators should also have an understanding of "techniques for interviewing sexual abuse victims, proper use of Miranda and Garrity warnings when interviewing alleged perpetrators, protocols for collecting evidence in a correctional facility, and the evidentiary criteria required to substantiate a case for administrative sanctions and, separately, for referral to a prosecuting attorney." 196 Equally important, investigations must be thorough: investigators must vigorously pursue evidence, and continue investigations regardless of whether victims, staff, or other witnesses are willing to cooperate or are readily available.1 97 In particular, the "reassignment, termination, or resignation," of staff who have allegedly perpetrated sexual abuse should not be an acceptable excuse for closing an investigation;
Jeff Seidel, Michigan Women Abused in Prison Get
19 8 rather, investigations should 193. NPREA REPORT, supra note 1, at 12, 106 ("Unless investigations produce compelling evidence, corrections administrators cannot impose discipline, prosecutors will not indict, and juries will not convict abusers.").
194. Smith & Yarussi, supra note 3, at 23 (listing key components of a proper investigation and noting: "Unfortunately, these ingredients are often missing in institutional investigations of custodial sexual abuse.").
195. See NPREA REPORT, supra note 1, at 12 (forensic medical exams should follow the "National Protocol for Sexual Assault Medical Forensic Examinations, Adults/Adolescents"); id. at 115 (testimony of nurse that prosecution was more effective after she received specialized training for collecting and preserving evidence). 197. NPREA REPORT, supra note 1, at 107 ("Investigators must pursue direct and circumstantial evidence, whether or not the alleged victim confirms the abuse occurred and is willing to cooperate."); Chao v. Ballista, 630 F. Supp. 2d 170, 174 (D. Mass. 2009) ("Defendants' argument that they are entitled to qualified immunity mainly because Chao denied a sexual relationship when questioned by officials is extraordinary. Plaintiff was a prisoner, after all, subject to the coercive dynamics frequently at play in these institutions; moreover, her environment was fully controlled by prison officials, who had a wide range of ways to monitor Chao's activities and investigate repeated rumors of sexual misconduct. The notion that Defendants' liability somehow begins and ends with her denials makes no sense.").
198. NPREA Report, supra note 1, at 107.
be taken to completion so that appropriate decisions can be made regarding the pursuit of criminal charges. Improved use of technology can also aid investigators in proving a sexual abuse allegation. Video cameras and radio frequency identification tags (technology that tracks movement of staff and inmates throughout a facility) can be useful tools in this regard.1 99 However, where these technologies are used, it is critical the investigators confirm that the equipment is operational and not tampered with when relying on them to prove or disprove an allegation. 200 Whether investigations are performed by corrections staff or law enforcement, it is essential that investigators have a thorough understanding of criminal law, particularly as it relates to the relevance-or in most jurisdictions, irrelevance-of consent. It is also important that the investigators understand prison dynamics, including the interplay between sexual abuse, the power of staff to control the lives and welfare of victims and witnesses, and codes of silence. 201 By making themselves aware of those dynamics, investigators will have a better chance of spotting abuse as well as related crimes, such as introduction of contraband. 202 Investigators will also be better able to see the warning signs of retaliation, thereby protecting victims from further abuse and making it more likely that they will actively participate in an investigation.
203
199.
See, e.g., CONFRONTING CONFINEMENT, supra note 8, at 12, 34; see also NPREA REPORT, supra note 1, at 111 (noting that reviewing camera footage should be part of sexual abuse investigations); Miller Testimony, supra note 6, at 308:12-14. Radio frequency identification tags works as a transponder that can be used to transmit a signal from an item worn by an individual (e.g., an identification badge), thereby tracking the individual's location. RFI technology has already been implemented in some prisons. See, e.g., Radio Frequency Idenitification, http://rfidchip.org/.
200. See NPREA REPORT, supra note 1, at 103-04 (describing an incident where a staff member took the lens off of a camera to cover up his sexual misconduct).
201. See id. at 110 ("According to a report published by the National Institute of Corrections, many sexual abuse investigators are so unfamiliar with the dynamics inside a correctional facility that they cannot operate effectively . . . .").
202.
See, e.g., 18 U.S.C. § 1791(a)(1) (prohibiting the introduction of contraband to federal correctional facilities). Given the high correlation between staff sexual abuse and contraband, corrections agencies must do more to stem the introduction of contraband. For example, requiring staff to go through metal detectors and be searched going in and out of prisons should be regular practice. See Miller Testimony, supra note 6, at 310:11-19 (noting that employees of the United States Mint are searched going in and out of the facility, and corrections staff should be as well).
203. See OIG REPORT, supra note 4, at 4 (noting that fear of retaliation prevents inmates from reporting staff sexual abuse).
B. Changing Attitudes Regarding the Seriousness of Staff Sexual Abuse
While improving investigative techniques is important, the failure of some prosecutors to file charges even where there are no evidentiary challenges shows that it is equally important that prosecutors see these as serious crimes and believe that the victims are worthy of protection.
2 0 4 This will occur only when it becomes widely accepted among prosecutors that "[t]olerance of sexual abuse of prisoners in the government's custody is totally incompatible with American values." 2 05
A key component to changing the attitudes expressed in the GIG Report and NIC/WCL Report, will be training for prosecutors regarding the public health and safety consequences of staff sexual abuse. 206 That training must include information that humanizes the victim. For example, prosecutors must understand that the victimization that occurs when people are sexually abused in prison is commensurate with the pain and trauma experienced by people who are sexually abused in the community. As discussed in Part IV.A above, just as in the community, people victimized in prison experience serious mental and physical health consequences that can last a lifetime.
2 0 7 And just like in the community, prison sexual abuse can have ripple effects that are felt not just by the victim, but by his or her loved ones, members of the community to which he or she returns, and the public health generally. 208 In recognizing the intrinsic link between victims of staff sexual abuse and the health and well-being of the community at large, prosecutors would have to acknowledge that people in prison "still have the right to be treated in a manner consistent with basic human dignity, the right to personal safety, and the right to justice if they become victims of crime. Prisons, jails, and other correctional environments are part of the justice system, not apart from it." 209 Prosecutor training must also address the public safety consequences of staff sexual misconduct. A thorough understanding of the possible increases in recidivism, drug use, and other activities that put community safety at risk, 210 should provide incentives to prosecutors to take on these cases. Further, training should include information regarding how staff sexual misconduct puts the welfare of both people incarcerated in prisons and staff who work at those facilities at risk, whether due to retaliation from offending staff or through incidents such as the 2006 shooting of a federal investigator and a prison employee. 211 To best utilize this training, prosecutors' offices should consider setting up special units or positions to develop expertise in addressing staff sexual abuse. 212 Well-trained, dedicated attorneys who have an understanding of prison culture will be best equipped to handle these cases. Examples of these types of programs exist; for example, in Texas there is a special prosecution unit charged with prosecuting all crimes that occur within state prison facilities. 213 The prosecutor there reported to the National Prison Rape Elimination Commission that successful prosecutions of those cases are increasing each year. 214 The United States Department of Justice has an important role to play in this regard, particularly in jurisdictions where prosecutors lack the resources, training, or political will to take on staff sexual abuse cases. 215 The Department has authority to prosecute staff sexual 209. NPREA REPORT, supra note 1, at 25. 213. NPREA REPORT, supra note 1, at 121. 214. Id.
See supra
215.
See, e.g., id. at 97 ("Criminal prosecution at the Federal level is essential when local jurisdictions lack the political will or resources to prosecute cases of sexual abuse."); CONFRONTING CONFINEMENT, supra note 8, at 83 ("Criminal enforcement at the federal level is crucial because too frequently local jurisdictions lack the political will, and sometimes the expertise, to thoroughly investigate and prosecute abusive corrections officers within their own communities."); id. at 84 ("[T]his is not a job that most local prosecutors' offices are prepared to handle. Resources in these offices are stretched thin, and local prosecutors may not be in the best position to handle these types of cases.").
abuse, 216 and should do so in jurisdictions where staff sexual abuse is ignored.
Finally, lawmakers should undertake to change existing laws in ways that will encourage prosecutors to take these crimes more seriously. In particular, in Iowa and Maryland-the only two states where staff sexual abuse of prisoners is only a misdemeanor-lawmakers should pass legislation to convert staff sexual abuse to felony offenses. 217 Whether by increasing the penalties available or through improved understanding of the importance to public health and safety, changing prosecutors' attitudes is an important step towards achieving justice in courts for victims of staff assault.
C. PLRA Restrictions That Hamper Victims of Staff Assault From Accessing Courts Should Be Eliminated
Acknowledging the basic humanity of the victims of staff sexual abuse is severely hampered by the PLRA. As such, several prominent national organizations have called on Congress to eliminate or amend several of the provisions of the PLRA, including those detailed in Part III.B. For example, the National Prison Rape Elimination Act Commission has recommended that Congress amend the PLRA's administrative exhaustion and physical injury requirements. 218 The American Bar Association has also "urge[d] Congress to repeal or amend" the PLRA's 216. 18 U.S.C. § 241 (1996) (regarding actions by two or more people who commit "aggravated sexual abuse or an attempt to commit aggravated sexual abuse"); 18 U.S.C. § 242 (1996) (regarding an act under color of state law to deprive a person of the "rights, privileges, or immunities secured or protected by the Constitution or laws of the United States" including "aggravated sexual abuse, or an attempt to commit aggravated sexual abuse").
217. Press Release, Just Detention International, Kentucky Makes Staff Sexual Abuse of Inmates a Felony-Iowa and Maryland Must Do the Same (Apr. 15, 2010) (on file with author). See also IN THE SHADOWS, supra note 28, at 7 ("Penalties for custodial sexual misconduct must be increased to appropriately reflect the severity of such crimes."); OIG REPORT, supra note 4, at 1 ("misdemeanor penalties do not adequately punish those prison employees who commit this crime").
218. NPREA REPORT, supra note 1, at 10, 95. In the meantime, the PREA Standards, if adopted, would require "corrections agencies to adopt a policy stating that a victim of sexual abuse is deemed to have exhausted his or her administrative remedies within 90 days after the incident of sexual abuse is reported, even if someone other than the victim makes the report and regardless of when the abuse allegedly occurred." Id. In addition, "the standard recognizes that there may be emergency situations in which a prisoner is in immediate danger and only a court order will provide protection. In such cases, the standard requires correctional agencies to deem that all administrative remedies have been exhausted within 48 hours after the report is made." Id. See also Golden, supra note 74, at 96 (recommending changing physical injury and exhaustion requirements, as well as "restrictions on the equitable authority of federal courts in conditionsof-confinement cases," provisions related to attorneys fees, filing fees, and the extension of the PLRA to juveniles. 219 The federal Commission on Safety and Abuse in America's Prisons also supported eliminating several provisions of the PLRA, reasoning that, "[t]he courthouse door should not be barred to anyone that a corrections system fails to protect from sexual assault. 220 In 2009 22 2 It would also eliminate the PLRA's physical injury requirement in its entirety. 223 While the bill would retain an administration exhaustion requirement, it would reform the requirement by aligning the timeline for filing an administrative grievance with the generally applicable statute of limitations. 224 Where a prisoner brings a cognizable claim without following the grievance process, the bill would require courts to enter a 90 day stay to allow prison officials to remedy the allegations, at the conclusion of which the action would proceed on any claims that were not resolved. 225 No stay would issue in cases where "the court determines that the prisoner is in danger of immediate harm." 226 The bill would also increase judicial discretion with regard to ordering relief in cases brought by prisoners. It would eliminate the automatic expiration of preliminary injunctive relief and would restrict termination upon motion by a party to cases where the moving party can demonstrate that the violation of the federal right is at issue and that the violation is unlikely to recur. Additionally, it would eliminate the requirement that relief be automatically stayed when a motion to modify or terminate is pending. 227 The Prison Abuse Remedies Act could be strengthened by excluding allegations regarding sexual abuse from all PLRA restrictions, but provides critical reform regarding barriers to civil justice for victims of staff sexual abuse. That reform is essential, particularly in light of the consequences of staff sexual abuse to public health and safety and given how rarely such cases are addressed in the criminal arena.
VI. CONCLUSION Sexual abuse perpetrated by prison staff causes great harms to the victims and to the community at large. Not only do victims of such abuse suffer physical and emotional trauma, these abuses also relate to serious public health problems and decreased public safety both inside and outside of America's prisons. When these abuses occur, the door to the justice system should not be closed to its victims. Prosecutors and lawmakers must recognize the seriousness of these cases and act to protect both the human dignity of the victim and the well-being of us all.
